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DETAILED ACTION 
Response to Arguments 

1 . Applicant's argunnents filed 8/16/2005 have been fully considered but they are 
not persuasive. 

2. In response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1986). 

3. The Applicant states that Kazmierczak fails to teach or suggest use right 
frequency information and any transmission to a customer terminal of any information 
relating to a limitation of the use of a literary work. The Examiner submits that 
Kazmierczak does teach or suggest use right frequency information and transmission to 
a customer terminal of any information relating to a limitation of the use of a literary 
work as per the previous Office Action, page 3, second paragraph, specifying Col. 14, 
lines 50-67 of Kazmierczak. 

4. The Applicant further argues that on page 5 of the previous Office Action, it was 
stated twice that Kazmierczak fails to teach or suggest use right frequency information. 
The section referred to by the Applicant, i.e. page 5, was addressing the specific details 
of the use right information i.e. number of times of use, the hour of use and the amount 
of use of the literary work. Kazmierczak discloses the DB info record also contains 
additional fields useful in controlling access to encrypted databases. Col. 14, lines 38 - 
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40. The secondary reference, Archibald, is used to show it is well known in the arts that 
use right information can contain the number of times of use, the hour of use and the 
amount of use of the literary work not specifically stated by Kazmierczak. 

5. The Applicant further argues that Archibald does not teach what the primary 
reference does and that it also teaches away from the number of times of use, the hour 
of use and the amount of use of the literary work. 

In reference to Archibald (secondary reference) not teaching what the primary 
reference does, one cannot show non-obviousness by attacking the references 
individually where the rejection is based on a combination of references. In re Young, 
159 USPQ 725 (CCPA 1968). 

6. In reviewing the section specified by the Applicant, i.e. Col. 2, lines 37-48, that 
the Applicant claims teaches away from the number of times of use, the hour of use and 
the amount of use of the literary work, the Examiner submits that the section in fact 
promotes the number of times of use, the hour of use and the amount of use of the 
literary work by the statement, "... substantially eliminates the problems of piracy by de- 
emphasizing control of distribution and focusing on use (i.e. number of times of use, the 
hour of use and the amount of use of the literary work) of a digital application..." Col. 2, 
lines 46-49. 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1. Claims 16-20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Kazmierczak et al. U.S. Patent 5J64 J62 [Kazmierczak], Archibald et al. U.S. 
Patent 5,825,883 [Archibald] and further in view of Iwamura U.S. Patent 6,144,946 
[Iwamura] . 

As per claim 16: 
Kazmierczak discloses: 

a management terminal apparatus for enciphering and selling a right of use of a 
literary work to a customer through a communication circuit, Col. 4, lines 24-42. The 
cryptographic control unit is a management terminal apparatus for enciphering and 
selling a right of use of a literary work to a customer through a communication circuit, 

enciphering and transmitting use right frequency information for limitation of at 
least one of the number of times of use, the hour of use and the amount of use of the 
literary work to one of said customer terminal apparatuses, Col. 14, lines 50-67. The 
communication session does the enciphering and transmitting use right frequency 
information for limitation of at least one of the number of times of use, the hour of use 
and the amount of use of the literary work to one of said customer terminal apparatuses, 

imposing a royalty for the literary work through the communication circuit in 
accordance with the number of times indicated by the use right frequency information; 
Col. 4, lines 25-67. The metering and reporting access imposes a royalty for the literary 
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work through the communication circuit in accordance with the number of times 
indicated by the use right frequency information; 

a literary work provider terminal apparatus for enciphering and distributing the 
literary work to a customer through the communication circuit; Col. 4, lines 24-42. The 
Operations Center provides a literary work provider terminal apparatus for enciphering 
and distributing the literary work to a customer through the communication circuit 
wherein each of said one or more customer terminal apparatuses comprise: 
a storage section for storing enciphered literary work data distributed thereto 
from said literary work provider terminal apparatus, Fig. 1, 12. 

deciphering means for deciphering the enciphered literary work data and right of 
use of the literary work data stored in said storage section, Col. 7, lines 1-30. The CBC 
decryptor provides the deciphering means for deciphering the enciphered literary work 
data and right of use of the literary work data stored in said storage section, 

a playback circuit for playing back the deciphered literary work data; Fig. 1, CPU 
wherein said deciphering means comprises a use right frequency information 
storage memory provided therein for storing the use right frequency information 
deciphered by said deciphering means in such a manner that the deciphered use right 
frequency information cannot be referred to from the outside; Col. 11 , lines 3-60. The 
secure OPC command packets provide wherein said deciphering means comprises a 
use right frequency information storage memory provided therein for storing the use 
right frequency information deciphered by said deciphering means in such a manner 
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that the deciphered use right frequency information cannot be refered to from the 
outside 

^wherein said deciphering means refers to the use right frequency information 
stored in said use right frequency information storage memory to read out the 
enciphered literary work data from said storage section and signals the read out literary 
work data to said playback circuit. Col. 11 , lines 3-67. The secure OPC command 
packets provide ^wherein said deciphering means refers to the use right frequency 
information stored in said use right frequency information storage memory to read out 
the enciphered literary work data from said storage section and signals the read out 
literary work data to said playback circuit. 

Kazmierczak discloses the claimed invention except for specifically detailing the 
use right frequency information for limitation of at least one of the number of times of 
use, the hour of use and the amount of use of the literary work. It would have been 
obvious to one having ordinary skill in the art at the time of the invention was made to 
include in the charge for the use of a literary work, use right frequency information for 
limitation of at least one of the number of times of use, the hour of use and the amount 
of use of the literary work, since it is known in the art that th^^t charging for the use of 
data can include some measure of use be it at least one of the number of times of use, 
the hour of use and the amount of use of the literary work. 

In addition, Kazmierczak discloses the claimed invention except for specifically 
detailing the use right frequency information for limitation of at least one of the number 
of times of use, the hour of use and the amount of use of the literary work. Archibald 
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teaches that it is known in the art to provide the use right frequency information for 
limitation of at least one of the number of times of use, the hour of use and the amount 
of use of the literary work. Col. 7, lines 40-47, Col. 8, lines 40-55. It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
provide the metering section of Kazmierczak, Col. 4, lines 45-67 and Col. 7, lines 35-67, 
with the use right frequency information for limitation of at least one of the number of 
times of use, the hour of use and the amount of use of the literary work of Archibald, in 
order to provide flexibility and options relative to the type of metering to be done.. 

Kazmierczak discloses the claimed invention except for the use frequency 
charges. Iwamura teaches that it is known in the art to provide for use frequency 
charges. It would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide the transaction/purchase method of Kazmierczak 
with the use frequency procedure of Iwamura, in order to provide a method for the 
payment schedule of the literary use. 

As per claim 17: 

Kazmierczak discloses the claimed invention except for wherein said deciphering 
means updates the use right frequency information stored in said use right frequency 
information storage memory in response to the number of times of playback by said 
playback circuit. 

It would have been obvious to one having ordinary skill in the art at the time of 
the invention was made to wherein said deciphering means updates the use right 
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frequency infornnation stored in said use right frequency information storage memory in 
response to the number of times of playback by said playback circuit since it is known in 
the art that wherein said deciphering means updates the use right frequency information 
stored in said use right frequency information storage memory in response to the 
number of times of playback by said playback circuit is done to track the usage. 

As per claim 18: 

Kazmierczak discloses the claimed invention except for wherein each of said one 
or more customer terminal apparatuses operates in response to the use right frequency 
stored in said use right frequency information storage memory such that, when the use 
right frequency is higher than "0", the enciphered literary work data stored in said 
storage section can be read out and deciphered by means of said deciphering means 
and then the deciphered literary work data can be signaled to and played back by said 
playback circuit, but when the use right frequency is "0", the decipherment by said 
deciphering means is not performed and the enciphered literary work data cannot be 
played back. However, Kazmierczak does disclose processing the usage data. Fig. 7. 

It would have been obvious to one having ordinary skill in the art at the time of 
the invention was made to wherein each of said one or more customer terminal 
apparatuses operates in response to the use right frequency stored in said use right 
frequency information storage memory such that, when the use right frequency is higher 
than "0", the enciphered literary work data stored in said storage section can be read 
out and deciphered by means of said deciphering means and then the deciphered 
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literary work data can be signaled to and played back by said playback circuit, but when 
the use right frequency is "0", the decipherment by said deciphering means is not 
performed and the enciphered literary work data cannot be played back since it is 
known in the art that when the paid for usage is exhausted/used up, access is denied. 

As per claim 19: 

Kazmierczak does not expressly show wherein the literary work is music data. 
However, Kazmierczak does teach about the distribution and control of data packages 
by information publishers. Col. 4, lines 30-45. The differences are only found in the 
nonfunctional descriptive material and are not functionally involved in the steps recited. 
The encrypting, distribution and accounting steps would be performed the same 
regardless of the data. Thus, this descriptive material will not distinguish the claimed 
invention from the prior art in terms of patentability. 

Therefore, it would have been obvious to a person of ordinary skill in the art at 
the time the invention was made to provide encrypted data to a customer be it music, 
video, literature, etc., because such data does not functionally relate to the steps in the 
apparatus claimed. 

Further, Kazmierczak discloses the claimed invention except for the literary work 
is music data. It would have been obvious to one having ordinary skill in the art at the 
time of the invention was made to have the literary work to be music since it is known in 
the art that as per Archibald, Col. 3, lines 56-65, that literary work can be video, 
software, library publisher, etc. 
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As per claim 20: 
Kazmierczak further discloses: 

A recording medium on which a control program for causing a computer to 
implement the functions of the literary work distribution network system as claimed in 
claim 16 is recorded. Col. 4, lines 30-45. 

Examiner's Note: Examiner has cited particular columns and line numbers in the 
references as applied to the claims below for the convenience of the applicant. 
Although the specified citations are representative of the teachings in the art and are 
applied to the specific limitations within the individual claim, other passages and figures 
may apply as well. It is respectfully requested from the applicant, in preparing the 
responses, to fully consider the references in entirety as potentially teaching all or part 
of the claimed invention, as well as the context of the passage as taught by the prior art 
or disclosed by the examiner. 

Conclusion 

2. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 ,1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 



Application/Control Number: 09/834,944 



Page 1 1 



Art Unit: 3621 

mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Daniel L. Greene whose telephone number is 571-272- 
6707. The examiner can normally be reached on M-Thur. 8am-6pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, James P. Trammell can be reached on 571-272-6712. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). 



Daniel L. Greene 
Examiner 
Art Unit 3621 
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